Teopus u ucmopus npaea u zocyoapcmea; Mcmopus yueHuti o npase u zocyoapcmae 19

VIK 342

DOI: 10.14451/2.149.19

IMMOHATUE KACCAIITMOHHOTI'O CYZIA OBIIEN IOPUCIUKIINN: HASHAUYEHUE,
ITOJIHOMOYNS U POJIb B CUCTEME CYZIOB POCCUVICKOM ®EJIEPAIIUU

© 2020 Uo6parumos I0cyn MycimmoBma
accUCTeHT KadeIpbl TEOPUY U TEXHOIOTUM COLMATBHO PabOThI
YeueHCKMIT TOCYIapCTBEHHbIN YHUBepcuTeT, YeueHckas Pecry6mka, I'po3HbIi
E-mail yusuf ibr@mail.ru

© 2020 Xagucos Caiixan BaxaeBuu
MarucTpaHT
YeueHCKMIT rOCyIapCTBEHHbIIT YyHUBepcuTeT, YeueHcKkas Peciry6ivika, I'po3HbIit
E-mail saihanhadisov@gmail.com

B craTthe pacKkphITO comepskaHyue KacCallMOHHOTO Cyha OOIIeii I0pUCOUKINK, TOKa3aHbl HEKOTOPbIE
pasIuums JAHHOTO IMPOIeCCyaJbHOTO MHCTUTYTA B IPAsKIAHCKOM M apOUTpaskHOM Ipoileccax. DKCIUI-
LIMPOBAaHbI HEKOTOPBIE MCTOPUUYECKYE OCOOEHHOCT (hOPpMMPOBaHMS JaHHOTO opraHa. Ocoboe BHMMaHMe
yaeneHo Kaccaluy B TPaskIaHCKOM CyIOMpPOM3BOCTBE, B KOTOPOM COIJIACHO [IeiCTBYIOIIEMY Ipolleccy-
aJIbHOMY 3aKOHOAATEeNbCTBY Poccuiickoit denmepaliny, KacCallMMOHHbIE CYIbl 00IIel I0pUCIUKLIU 06pasy-
10T TPETHIO TI0 CUETY CYyAeOHYIO MHCTAHINIO, TOC/IE CYIOB O0IIel IPUCOUKITUNA.

Knrouessie cnosa: epaxcdarckuli npoyecc, apoumpax}cHolii npoyecc, KacCayuoHHslli cyo, IpucouKyus, 3aKoH.

Cucrema Ccyme6GHOrO YCTpPOJCTBa JHOOOr0 TO-
CygapcTBa IIpeNCTaBisieT Co00i  MepapXuvecku
MOCTPOEHHbBIN MeXaHM3M OCYILEeCTBIEHMSI TMPaBO-
Cynusi, TJIaBHOJ I1eJIbI0 KOTOPOTO SIBJIIETCS 0be-
crieueHue Haubomee 3(p@EKTUBHOM 3aIUThI Ta-
PaHTUPOBAHHBIX OCHOBHBIMM 3aKOHAaMM CTpaH
OCHOBOITOJIATAIOIIVIX ITPAaB M CBOOO/T, B TOM YMCIIE U
MpaBo Ha CyIeOHYIO 3aIUTy CBOUX MHTEPECOB.

He gaBnsetcs ucknwodenueM u Poccuiickas ®e-
Iepauusi, cynebHast cucrema Kotopoit B 2019 romy
noABepriach Cepbe3HbIM M3MEHEHUSIM, KOTOpble
YacTO Ha3bIBAIOT MIPOLIECCYaIbHOI peBOMIOLIEI.

B pesysibTaTe rpoBeneHHO peOpMBbI B CTpaHe
Havyay (YHKIMOHMPOBATh HOBBIE ameJUISIVOH-
HbIe CyIbl OOIIEN PUCAUKIMKA Y KacCallMOHHbIE
CymbI 06IIIel FOPUCOUKITUNA.

PaccmarpuBasi KacCallMOHHBINA cyn — o6Ieit
IOPUCOVKIVY, TIPEICTaB/sSIeTCs Iel1ecoo6pasHbIM,
Mpexje 4yeM IepexoAuTb K COAepskaHUI0 TaHHO
cyne6GHOI MHCTAHIMM, OIIpeneInTh, YTO IpeaCcTaB-
JisieT cob0Ji KaccaliOHHOe IMPOU3BOICTBO MM Kac-
cauus Booo61e.

ITox KaccalMOHHBIM MPOU3BOACTBOM B HOPUAN-
YyecKoil Hayke IToHuMaeTcst hopma IpoleccyaabHOM
JesITeIbHOCTU, COfepskaHMe KOTOPOil 3aKI04YaeTcs
B IIPOBEpKe BBINIECTOSIIMMHM CydaMy IOCTaHOBJIe-
HUIT HIUSKECTOSIIIUX CYHOOB, CPOK OOGKAJIOBAHMUSI KO-
TOPBIX UCTEK U KOTOpbIE yKe BCTYIWIU B CUIIY, Ha
MpeaMeT UX 3aKOHHOCTY 1 060CHOBAHHOCTIA.

3apomuBiich Bo @paHiuu u oQOpMUBIINCH

B BUJe PasBUTOTO MPaBOBOTO MHCTUTYTA, UHCTU-
TYT KaCCallMOHHOTO IPOM3BOZCTBA IMOJY4YUJ pac-
MPOCTPaHeHNe MPaKTUUYECKM BO BCEX Pa3BUTHIX
CTpaHax, B TOM uucie u B Poccuiickoit ®emepaium,
MpoIecCyaibHOE  3aKOHOOATENbCTBO  KOTOPOTO
npeAycMaTpuBaeT BO3MOXKHOCTb Kaccallii B paM-
KaX YrojJ0BHOIO, TPakIaHCKOro, apOUTPaKHOTO U
aIMUHUCTPATUBHOIO ITPOMU3BOLCTB [4].

B pamkax Hacrosmiero nokiaazga MHTepec Ipef-
CTaBjsIeT MMEHHO Kaccaluusi B TPaKOAHCKOM Cy-
IOTPOM3BOACTBE, B KOTOPOM COIJIACHO [EeJCTBY-
I0llleMy  MpPOIlecCyalbHOMY  3aKOHOIATeIbCTBY
Poccuiickoit  ®emepanuyu, KacCalMOHHbIE CYZbI
001Ieil IPUCAUKIINM 00pPa3yIOT TPEThIO MO CUETY
CymebHYI0 MHCTAHLNIO, TTOC/Ie CYAOB 0OIei opuc-
OVKIMY, PAaCCMaTPUBAOIINX TPaXXAAHCKNMeE [lefia B
MepBOIi MHCTAHLIUY, Y aNe/UISIMOHHBIX CYIOB 00-
e PUCOUKIINY, BBICTYTIAION[X B KaueCcTBe BTO-
poJi cymebHO MHCTAHIIUMN.

B oTamume oT mepBbIX IBYX CYymeOHBIX MHCTAH-
LMIi, KOTOPbIE PACCMaTPUBAIOT rPaskgaHCKOe Iey0
1O CYyIIeCTBY, MpegMeTOM pacCMOTpeHMsT Kacca-
IIMOHHBIX CYIOB 001l IOPUCAVKINUY BBICTYIAIOT
OTpa’keHHble BO BCTYNUBIIMX B 3aKOHHYI CUITY
TOCTAaHOBJIEHUSX CYAOB (KpoMe TIOCTaHOBJEeHMUI
BepxoBHoro cyma Poccuiickoii ®@epepanyy) Hapy-
[IeHMSI HOPM MaTepuaabHOTO U IPOLLeCCYalbHOTO
MpaBa, a TAk’ke HECOOTBETCTBIE BbIBOMIOB cyna dak-
TUYECKUM OOCTOSTENTbCTBAM JeJTa, yCTAHOBIEHHBIM
CyaMU [1epBOil U ane/UIIUMOHHON MHCTaHIUIA.
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«[Tom MHTepecaMyM 3aKOHHOCTMU...B YACTHOCTH,
cleyeT MOHMMATh HEOGXOAMMOCTh 06ecIieueHmst
MNpaBMWIbHOTO MpUMEHEeHMsI HOPM MaTepuaabHOIro
U IPOIecCyabHOTO TTpaBa» [3].

[Ipr sTOM poImyllleHHble CyJaMy TepBOi U
aneJuUISIIMOHHON MHCTAHLMM HapyIIeHUsT OOJIKHbI
HOCUTbH CYIIECTBEHHbII XapakTep, 6e3 yCcTpaHeHUsI
KOTOPBIX BOCCTAHOBJI€HME HapyIIeHHBbIX TpaB He
MpeaCTaBasSIeTCSI BO3MOXKHBIM.

HecmoTpss Ha KaXylylocsl OUYeBUAHON MO-
JIE3HOCTb CYIIeCTBOBAHMS KaCCAllMOHHBIX CY[IOB
B Cpefe YUYeHbIX IMBWIMCTOB BbICKA3bIBAIOTCS
IVaMeTpaJbHO TIPOTUBOIIOIOKHBIE B3IVISAbI Ha
YKa3aHHbII TPaBOBOM MHCTUTYT, OTMEUAIOTCS Te
WIN VIHbIe TUTIOCBI M MMHYChI €r0 HaJu4us B OTe-
YeCTBEHHOM TIpOLeCcCya/ibHOM 3aKOHOMATE/bCTBE,
KOTOpbIe OYAYT paccMaTpUBaTbCS BO BTOPOII I/iaBe
HaCTOSILEro JOK/Iaaa.

C yyeTOM WM3JI0)KEHHOTO MOXKHO ITepenTU K
OITpeieJIEHNIO CaMOTO KacCaI[MOHHOTO Cya o6Ieit
IOPUCOUKLINN.

IMox TakMM CcymoM MoHMMaeTcsl (enepaabHbIi
cyn, o0IIei PUCIUKINA, cyme6Hass KOMIIETeHIINS
KOTOPOTO pacHpoCTpaHsIeTCs Ha BCIO TEPPUTOPUIO
COOTBETCTBYIOIIETO  CYyIeOHOrO  KacCal[MOHHOTO
OKpYyTa.

[MonoxkeHue B MepapxXmU4ecKoil CuUCTeMe CYAOoB
Poccuiickoit @emepaiiuy KaccalMOHHOTO cyna 06-
et IPUCOUKIUM SIBJISIETCST CJIeyIONMM: OH 3a-
HMUMAaeT HIKeCTosIIee MOJI0KEeHNEe TI0 OTHOIIEHMIO
K BepxoBHomy cymy Poccuiickoit ®@epepannu, HO
3aHMMAaeT IMOJIOKeHNe BBIIIeCTOSIIel MHCTaHIIUU
B CpaBHeHUM C (demepaJbHbIMM CyZaMu OOIIeit
IOPUCAUKINY M MUPOBBIMU CYAbSIMU, KOTOPbIE Ha-
XOIISITCSI HA TEPPUTOPUNM COOTBETCTBYIOIIEro Kacca-
LIMOHHOTI'O CyAe06HOro okpyra [1].

B Hacrosiliee BpeMmsi TeppuUTOpUSI BCel CTpa-
HBI TTOfIeJIeHa Ha JEeBSITh CYIeOHbIX KacCallMOHHBIX
OKPYTOB, B KaXXI0M 13 KOTOPBIX AECTBYET OTHeNb-
HBIIi KacCaI[MOHHBIN Cy[I 06I1el IPUCOUKITUNA.

TMonHOMOuUMST KacCCAllMOHHBIX CYOOB O06Iieit
IOPUCAUKINY CBOASITCSI K PACCMOTPEHUIO B TTOPSIZ-
Ke KacCallMOHHOJ MHCTaHLVM KaJlioO U IpeaCcTaB-
JIEHUI Ha cye6HbIe TTOCTAHOBJIEHMSI, CPOK 0OXKAJIO-
BaHMS KOTOPBIX UCTEK, M KOTOPbBIE YK€ BCTYIUIIN B
3aKOHHYIO CUJTY, @ TaK)Ke pa3dupaTesbCTBY Aesl 0
HOBBIM ¥ BHOBb OTKPBIBIIMMCSI OOCTOSITETLCTBAM.

Taxske KacCallMOHHBIN Cy/1 0011l I0PUCIUKIIANA
MMeeT IpaBo obpaineHust B KOHCTUTYIMOHHBIN CY
Poccuiickoit @enepaiiiy B 1LesIX ONpeaeneHns: Co-
otBeTcTBUst KoHcTUTYyIMM Poccuiickoit demepanivin
3aKOHA, KOTOPBIN AO/DKEH ObITh MPUMEHEH B paM-

Kax pacCMOTpeHMsI KOHKPETHOTO Jiesia.

KaccaumoHHbIN cyn 001eil I0PUCIUKIINKA 1Me-
eT CBOI0 BHYTPEHHIOIO CTPYKTYpPY. Bo3rnassieT ero
npeficeaTe/b KaCCAllMOHHOTO Cy[a, KOTOPhI BMe-
CTe CO CBOMMM 3aMeCTUTENSIMU U IPYTUMMU CYIbsi-
MM 00pasyeT IpesuanmyM KacCalMOHHOTO cynaa 06-
el PUCIUKLINN.

Kpome mpe3uamyma B KaXKIOM U3 AeBITU Kac-
CAIlMOHHBIX CYIOB OOIIel IPUCTUKIINA TeCTBYET
cymebHast KOJJIETMSI TIO TPasKOIAHCKMM [ejlaM, Cy-
ne6GHast KoJUTerusl 1o afMUHMUCTPATUBHBIM JIeJIaM U
cyne6Hast KOJIJIETHSI TI0 YTOJIOBHBIM JeJIaM.

KonmuuecTBO cCymeili B KaXAOM KacCCalMOH-
HOM cCyfe OOIleil IPUCAUKINY U UX TepCOHaTb-
HbBIII COCTaB yTBepXKHaeTcsl Ha 3acemaHum [lneHy-
ma BepxoBHoro cyga Poccuiickoit @enmepaunum Ha
OCHOBAaHMM COOTBETCTBYIOLIETO TIpeACTaBIeHMs
TpejcenaTesis TAKOTO Cy/a.

CTOUT OTMETUTDb, UTO B OTIMUME OT IIPe3UINY-
MOB BEPXOBHBIX CyIOB CyO6BeKTOB Poccuiickoii de-
nepaium, o mpoBefeHus mpoieccyaabHoit pedop-
mbl B 2019 romy u co3maHmsi KacCallMOHHBIX CYI0B
0011eii IOPUCOUKIMK BBIOJHSBIINX POJib CYI0B
KaccalIOHHOM MHCTaHLMU, TIPE3UANYM JIFOOOTO U3
JIEeBSITU KaCCAI[MOHHBIX CYI0OB O0Iel I0pUCIUKLIN
BBITIOJTHSIET HA KOJIJIETMAIbHOI OCHOBE TOJBKO Op-
raHu3alMoHHble (YHKIMM, B KauyecTBe IIpumepa
KOTOPBIX MOXHO TIPUBECTU CJIeIyIOlINe:

e OIpefejsieHMe Ha OCHOBAaHUM COOTBETCTBY-
I0llleT0 TIpeCTaB/leHus TpeacenaTesss Kaccalu-
OHHOIO CyfAa o6Ieli IPUCOUKINY TePCOHATbHBIX
COCTABOB CYIeOHbBIX KOJIIETHIT KaCCAallMOHHOTO CyIa
06111eit IOPUCOUKIINK U3 YKCIa CyAeit 3TOro cya;

e JM3yUyeHMe MaTepuayioB CymeOHOI MPaKTUKU
1 ee 00001eHNe, a TaKKe BeleHye cyme6HOI cTa-
TUCTUKHA;

e pellleHyMe BOIIPOCOB, KOTOpbIe KacarmTCsl Op-
raHMU3alMOHHBIX Y TEXHUUECKUX BOIIPOCOB PabOTHI
ammnapara Cyna;

e peanu3alyis UHBIX MPEeAYCMOTPEHHBIX 3aKO-
HOM IIOJIHOMOUMIA.

[Mpe3uamyM cyma MOsKeT CO3bIBATbCS IIpejice-
JaTesieM KacCallMOHHOTO cyaa oOIeil HpUCIUK-
LMY TI0 CBOEMY YCMOTPEHMIO B CJIy4asix, KOrJia eCTh
Takas HeoOXOOMMOCTb. 3acemaHus IIpe3uanyMa
CUMTAIOTCS TIPABOMOYHBIMM B C/Tyyae Haauuus 60-
Jiee TIOJIOBMHbI €€ YJIeHOB, pellleHle MPUHUMAeTCs
MIPOCTBHIM OOJIBIIMHCTBOM ITOJAHHBIX YUYaCTHMKAMM
3acelaHMsI FOJIOCOB WIEHOB Mpe3uanyMa.

OCHOBHBIMM OpTraHaMy KacCalMOHHOTO CcCyna
006111eil I0PUCTUKIINY SIBIISIIOTCS Cyme6GHbIe KoJuie-
TMK, Yeii COCTaB yTBePXKAAeTcsl, KaK yKe CKa3aHo,
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Mpe3uaINyMOM CyJa Ha OCHOBAHUU COOTBETCTBYIO-
MX MPeAJIoKeHMI TIpefcenaTesiss KacCalilMOHHOTO
cyma obuieit I0pUCTUKIIAN.

VIMeHHO cymeOHbIe KOJUIETMM SIBJISIIOTCS TO¥ ca-
MOV KaCCallMOHHOM MHCTaHIMe, KOTopasl paccma-
TPUBAET KAJI00bI U TIPeICTaBIeHNS, TIOCTYIIMBIIIE
Ha BCTYNMBIIME B 3aKOHHYIO CUJTY TTIOCTaHOBJIEHUS
Cy[IOB TIePBOI MHCTAHUUM U aANeJUISIIVOHHOW WH-
CTAHLIWY, TO €CTh Ha CymeOHbIe aKThl PailOHHBIX CY-
IIOB ¥l MUPOBBIX CyZIeii, CyIe6HbIX aKTOB BEPXOBHBIX
CcynoB cyobekToB Poccuiickoii @emepariumn.

Taxke K ITOTHOMOUMSM CYyIeOHBIX KOJUIETMit
KacCallIOHHOTO Cy[a O00IIeii IOPUCOUKIINKA OTHO-
CUTCSI paCCMOTpeHNe fesl, CBSI3aHHbIX C IepecMo-
TPOM BCTYMUBIIUX B 3aKOHHYIO CUJTy pellleHuli U
MHBIX CyHeOHBIX aKTOB I10 HOBBIM WM BHOBB OT-
KPBIBIIMMCS 0OCTOSITETLCTBAM.

«B rpaskmaHcKoM Ipoiiecce...yCTaHOBJIEHbI CPO-
K, B T€YeHMe KOTOPBIX 3aMHTEePeCOBAHHbIE TUIIA
MMEIOT BO3MOKHOCTh peanu3aluy mpasa Ha...Kac-
CallMOHHOE...00Kajl0BaHMe U MepecMOTp BCTYIIMB-
IIIeT0 B 3aKOHHYIO CUJIY CYyZIe6HOrOo akTa IO BHOBb

OTKPBIBIIVMMCSI MJIX HOBBIM 0OCTOSITETbCTBAM [2].

[Ipencemarenb KacCAllMOHHOTO Cyma oOIeit
IOPUCOMKIIMN, KaK M ero 3aMeCcTUTeIM, Ha3HadyaeT-
€Sl Ha JO/KHOCTb BBICHIMM AOKHOCTHBIM JIMIIOM
CTpaHbl Ha OCHOBAHUM COOTBETCTBYIOIEro TMpe-
cTaByieHMs npencenaTess BepxoBHoro cyga Poccnii-
ckoit Pengepaunn. K TakoMy npeicTaB/IeHNIO TaKKe
IO/DKHO OBITh TNPUJIOKEHO 3aK/IloueHue Baiclieii
KBaMMGMKALIMOHHOM Koyernu cyaei Poccuiickoit
Qenepaiuu, HOCSIIee TOTOKUTENbHBIN XapaKTep.
B umcie TpeboBaHMit K KAHAUAATY B TIpeAcenaTen
KacCalIOHHOTO Cyaa O0IIel FOPUCAVKIIUNA MMEeeTCsI
U TIpene/ibHbIM BO3PACTHOM LieH3 — 76 JIeT, Iocie
IOCTYDKEHMST KOTOPOTO, MpebbIBaHMe B YKa3aHHOI
IOIKHOCTY HEBO3MOXKHO.

[IpencemaTenb KacCAllMOHHOTO Cyma oOIeit
IOPUCOUKINY BBITIONHSIET psift QYHKIIMIA, Cpeny KO-
TOPBIX OCHOBHBIMM SIBJISIIOTCSI OpraHu3aiusi pabo-
THI U JIeSITeJIbHOCTU CyHa, pacipereneHue obs3aH-
HOCTe ¥ Harpy3Ku MeXAy CYyAbsSIMU, paCCMOTpeHe
MIpeIIOKeHMIA, 3asIBJIeHMUII M Kajo0 rpaxkmaH u
MHBIX JIUII IO BOTIPOCaM JIesITeTbHOCTU CYAa.
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