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[IpuHuMas BO BHUMaHKE, YTO ITpaBOBas MO3H-
LK - 9TO MHOI'OIpaHHas IPaBOBasi KATErOpus, 1Mo-
JlaraeM HEOOXOTUMBIM OCBETHUTBH BOIMPOC O ee (op-
MHPOBaHUU B FOPUIUIESCKOM MPOIIECCE.

[Ipexne Bcero, cienyer ompenenuTh METONO0-
JIOTHYECKYIO OCHOBY JJAHHOTO HccnenoBanus. O6pa-
TUMCSI K CHHEPTeTHYECKOMY METOY MCCIICIOBaHHUS
M TMaJIeKTHYECKOM JTOTNKH.

CuHepreTrika - Hay4YHOE HalpaBJICHHE, CMBIC-
JIOBOM OCHOBOM KOTOPOTO ABJISIETCS UJESA O TOM, YTO
B CaMbIX Pa3JIMYHBIX CHCTEMaX IMOCTOSHHO MPOTe-
KalOT CIIOHTaHHbBIE, HEYITPABJISIEMbIE IIPOLIECCHI, TIPH-
BOJSIIIAE K POCTY YHOPSAAOYCHHOCTH CHUCTEMBI, €€
Ka4yeCTBEHHOMY TpeoOpa3zoBanuio. OObeKTaMH CH-
HEPIreTUYCCKUX HCCACIOBAHUM CIIyXaT CJIOXKHBIC,
OTKPBITBIE HEPABHOBECHBIE CHCTEMBI!.

CuHepreruka npeaHa3HaueHa IJis PEUICHUs
CTPOTO OMPEACICHHBIX HAYYHBIX MPOOJIEM, B YacT-
HOCTH, OHa UMEET JIEJIO UCKITFOYUTENFHO C TUHAMH-
YECKUMHU ITPOIIECCAMU U M3y4aeT BCE ABJICHUS TOJIBKO
B JBVKEHUN’.

Takum 00pa3oM, MpUHUMAs BO BHUMAaHHUE, 4TO
MpaBOoBasi MO3MIIMS - ATO ONPEACICHHAS CTPYKTYPH-
pOBaHHasl CHCTEMa OTICIBHBIX DJICMEHTOB, BO3HU-
KaIOIIUX B XOJI€ OMPEACICHHBIX ITPABOBBIX IIPOIISAYP
(ZIMHAMUYECKHi MPO1IecC), COOTBETCTBEHHO, CTaIUN
(hopMUPOBaHMS ITPABOBOM ITO3UIINHU U KX COIEPIKAHUEC
MOYKHO MCCJICI0BATh UCKIFOYUTEIBLHO TPU TOMOIIH
CHHEPTeTUYECKOTO TOIXO0AA.

Hcxonst u3 0003HAYEHHOTO METONa MCCIIEI0Ba-
HUS, MOXKHO BBIJICTTUTD ITPABOBBIC SIBJICHUS U ITPOIIeC-
Chl, YYaCTBYIOIIHE B (HOPMUPOBAHHUH ITPABOBBIX ITO3H-
1ui. VX yCIIOBHO MOXHO Pa3Ie/iuTh Ha JBE TPYIIIIbL:

- BO-TIEPBBIX, (PaKTOPHI, HEMOCPEACTBEHHO CO-
CTaBJISFOIIIE OCHOBY CTaInii ()OPMUPOBAHUS TIPABO-
BBIX IMO3UIUH, K KOTOPHIM, B YaCTHOCTH, CJICIYyeT

OTHECTH IOpUIUYEcKhe (QakThl (IPH 3TOM HEOOXO-
JIMO OTOWTH OT TPaJAUIIMOHHOTO MOHUMAaHUS YKa3aH-
HOM KaTErOpHH), FOPUANYECKON TEXHUKH, TIPHHIIUITIOB
(hopMupOBaHHSL;

- BO-BTOPBIX, (PAKTOPHI, ONOCPEAOBAHHO BIHUS-
1olye Ha popMHUpOBaHKE TPABOBBIX TIO3UIIHIA, TAKHE
Kak MpaBoBasl JIOTHKA, IPaBoOBas KyJIbTypa, MPaBo-
Bast MOJIUTHKA.

Urak, cnemyer oOpatutbes K cTagusM (Hopmu-
POBaHUsI IPABOBBIX TTO3HIIHI, MPU ITOM HEOOXOTUMO
YUUTHIBATE, YTO JIAHHBIH MTOIXOJ SIBJISIETCSl YHUBEPCAITb-
HBIM, T.€. BBIJICTICHHBIC CTaJNN IPUMEHUMBI KO BCEM
BHJIaM [TPABOBBIX [TO3UIINI, BHE 3aBHCHMOCTH OT BUJIA
FOPUANYECKOTO MPOIIecca, B KOTOPOM OHU BO3HHUKAIOT.

Cranust hopMHUPOBAHVS IPABOBBIX MIO3UIHH - 3TO
onpeneneHHas (haza BOSHUKHOBEHUS PABOBOH 103U~
IIUU, BO BpeMsi KOTOPOW COBEPIIAIOTCS HEKUe JIeH-
cTBUs1. BO3HHMKHOBEHHE TPABOBBIX ITO3ULIUI MOYKHO OI1-
peaennTh Kak crenu(pUIeckyro IOpHIMYECKYI0 Jes-
TENTLHOCTh CYOBEKTOB FOPHUIUUECKOTO TIpoliecca, Ha-
MpaBJICHHYIO Ha BBIpaKEHHE MPAaBOBOM HJier, o0Ire-
YEHHOHW B HEKYIO TpOIecCyalbHyt0 (HOopMy, B LENIX
paspenieHus Kakoro-Imoo0 IpUIMYecKoro BOmpoca.

1. Bo3HHKHOBEHHE FOPUIMICCKON CUTYAIIUH, TPE-
Oytorelt BBIpabOTKU TTPaBOBOW TO3UIIUU CyObEKTa
IOPHUINYECKOT0 TPoIIiecca, T.€. BO3HUKHOBEHHS HEKO-
ro IopHuanIecKoro daxra.

Mns ueneit HacTosEel cTaThbu MOJ1 FOPUANYEC-
KUM (aKTOM cIeqyeT MOHUMAaTh OOCTOSATENLCTRA,
KOTOpBIE CITy»KaT OCHOBAaHHEM BO3HHKHOBEHHS ITpa-
BOBOM M1 O HEOOXOAUMOCTH BBIPAOOTKH ITPABOBOM
no3unuu. [IprdeM ropunndeckue GaKThl, CIyKalue
OCHOBaHHEM /Il BOSHHKHOBECHHSI IIPABOBBIX ITO3UITH,
OylyT OTIMYaThCS B 3aBUCHUMOCTH OT NPaBOBBIX
MO3HIIMI B paMKax TOTO HJIM HHOTO BUJIa FOPUANIEC-
KOTO TIporiecca.
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Jnisl TaHHBIX IOPUAMYECKUX (AKTOB BOJICBOU
XapakTep HE UMEET HUKAKOIO FOPHUIANYECKOro 3Ha-
yeHust. O4eBUIHO, YTO IOPUINYECKUM (HaKTOM JUIs
(hopMUpOBaHUsI TPABOBOH MTO3UIINHU B PaMKaX MPaBo-
00pa3oBaTenbHOro MPoIecca MOTYT BBICTYIATh CIie-
JyIOIIHEe 00CTOSATENHCTBA: HATMYNE KOJUTH3UH Tpa-
BOBBIX HOpPM, ITPOOEITHI B IIPaBe, HATMYHE OCHOBAHUS
JUISI IEPECMOTPA TOM MJIM MHOM HOPMBI IIPaBa.

B cBoto ouepens, opuandeckue GakThl, Xapak-
TepHBIE JJIs1 TPaBOOOPA30BATENBHOTO Mpoliecca, He
SIBJIAIOTCS OCHOBAaHUEM JIJISI BOSHUKHOBEHUS IPaBo-
BBIX MTO3UIIMI B paMKaXx MPaBOpeaTn3aliOHHOTO WIIH
IIPaBOTONKOBATENBHOIO IIPOIIECCA.

HOpuandeckuM ¢GakToMm IS BOZHUKHOBEHUS
MIPaBOBOM MO3UIIMU B paMKaXx MMpaBopeaIn3aioHHO-
TO MpoIiecca BBICTYIAET TaAKOe 00CTOSTENBCTBO, KaK
BO3HHUKHOBEHUE OIIPENETICHHOI O FOPUANYECKOTO BOII-
poca (koH(ukTa). Hanpumep, B ciiydae BOSHUKHO-
BEHHUS CyJIeOHOT0 pa30npaTeIbCTBa MOSIBIISICTCST He-
00X0AUMOCTh (POPMUPOBAHYISI Psifia PABOBBIX MO3H-
LM, TAKMX KaK MPaBOBOW MIO3UIIMHU CYIbH, TPABOBOI
MTO3UIMH UCTIIA M OTBETYHKA.

HOpunnyecknmu pakTamMu 1751 BOSHUKHOBEHHS
MPaBOBOH MMO3UIIMHU B paMKax MTPaBOTOIKOBATENbHO-
TO Mpoliecca CIY)KUT HEOOXOIUMOCTh Pa3bsCHEHUS,
ysICHEeHHS (B 3aBHCUMOCTH OT BHIa TOIKOBAaHHS) HOP-
MBI TIpaBa.

2. ®opMupoBaHUE PABOBOIO OTHOILICHHS, TTpa-
BOBOM H/IeH K TOMY HJIM HHOMY IOPUANYECKOMY BOII-
pocy (cuTyanun) ¢ yaeroM GakToB, OTIOCPEIOBAHHO
BIHSIOIINX Ha (DOPMHUPOBAHHE MTPABOBOM TO3UIIUU
(mpaBOBOIf JTOTHKH, TPABOBOI KYJIBTYphI, TPAaBOBOU
TIOJIUTHUKH).

Urak, k pakropam, BIUSIONINM Ha CoJiep KaHne
[IpaBOBOM NO3ULIMH, CIEAYET OTHECTH, IPEXKAE BCE-
T0, IPaBOBYIO KYJIBTYPY, IPAaBOBYIO MOTUTUKY, ITPABO-
BOH WHTEpeC CyOBEKTOB IOPHIUYECKOTO Tpolecca.

[IpaBoBasi KynasTypa mpeacTaBisier coboi om-
PEACIEHHBIN YPOBEHb Pa3BUTHUS IIPaBOBOM JKU3HU
o0IecTBa Ha OMPEIEICHHOM dTare SBOIOIUH, aK-
THBHOCTH Pa3JIMYHBIX CyOBEKTOB B c(epe Impasa,
Ka4eCTBO U pean3aliio ICHCTBYIOIIErO 3aKOHOA-
TENbCTBA, TAPAHTHH peai3aluy paB U cBOOO T JTHY-
HOCTH, OHa ONpE/IENET BHIOOP METOIOB JIOCTHIKE-
HUS TIOCTABJICHHBIX IIeNel CyObeKTaMu Tpasa.

YpoBeHb NPaBOBOM KYJIbTYPhl ONPENENSIETCS
Pa3HOBUAHOCTBIO U COITIACOBAHHOCTBIO TaKUX JIe-
MEHTOB, KaK 3aKOHHOCTb, ITPaBONOPSAIOK, IPaBOBHIE
OTHOIILICHHS, IPABOCO3HAHNUE, a TaK)Ke MacIITaboM
Y TTyOMHOW IOPUAMYECKOr0 00pa30BaHUs U TPABO-
BOTO BOCITUTAHUSI, KAYECTBEHHOH MPOQecCHOHATBLHON

IIOArOTOBKOM FOPUCTOB, CTEIIEHBIO PA3BUTHS FOPUIH-
YECKON HayKH.

Takum 00pazoM, ypoBEeHb IPABOBOH KYJIBTYPHI
3aBUCUT OT IIPABOBOr'0O MBILIUIEHUS ¥ YyBCTB BOCIIPH-
SITHSL IPABOBOM JEHCTBUTEIBHOCTH, a TAKXKE OT CTe-
TIeHH 3HAHUs CyObEKTaMU MpaBa 3aKOHOB U YPOBHS
YBa)KECHHUSI HOPM [1paBa.

W3 135105)X€HHOr0 MOKHO IPUITHU K BBIBOAY, YTO
MpaBoBasi KyJIbTypa CyObEKTOB IOPUIHYECKOTO MPO-
LIECCa U €€ YPOBEHb OKa3bIBAIOT BIMSHUE HE HA CaM
npotiecc (JOpMHPOBAHHS TPABOBOI TO3UIINH, a HA €€
COIEp)KaHHUE M KadeCTBO, IIOCKOJBKY B IIPAaBOBOM
MO3HUIIMY HAaXOAUT OTPAKEHUE OTHOIICHUE CYOBEK-
TOB IOPUANYECKOTO Mpoliecca K MpaBoBOM AEUCTBU-
TenbHOCTH. O4EeBUIHO, YTO UMEHHO OT COJep KaHMs
1 KauecTBa IPaBOBOM MO3MIIMU 3aBUCUT U YPOBEHb
Pa3BUTHS TPaXKJaHCKOTO OOINECTBA W MPABOBOIO
rOCyZlapcTBa.

CrnenyromuM BakKHBIM 3JIEMEHTOM, OKa3bIBalo-
MM BJIMSHUE KaK Ha MPaBOBYIO KYJIBTYpPY CyOBeK-
TOB MpaBa B YaCTHOCTH, TaK U Ha IPABOBYIO I1O3H-
LU0 B LIEJIOM, SIBJISIETCS IPABOBASI MIOJUTHUKA.

ITo cBoeit mpupoe npaBoBasi NOJIUTHKA Ipe-
CTaBJIsIET CO0OM JeATeNbHOCTh rocylapcTBa B
ctepe mpaBoBOro perynupoBanus. B ocHoBe mpa-
BOBOW ITOJIMTHKH JISKUT NpaBoBas uaeonorus. Ta-
KHM 00pa30M, MpaBoBas MOJIIUTHUKA - 9TO TOCyAap-
CTBEHHBIA BEKTOP, ONPEACIAOIUN HAIIPABICHUE
1 OOIIYO TEHJCHIINIO IPABOBOT0 PETYIUPOBaHMS,
MPaBOBOTO JI03BOJICHHUSI, IPaBOBOH CBOOOBI B 00-
mectBe. COOTBETCTBEHHO, NMPaBOBas MOJUTHUKA
OKa3bIBaEeT BIUSHUE HA YPOBEHb CBOOOABI U /103-
BOJICHHSI TPH BBIPAOOTKE TOW MM WHOHM NMPaBOBOMH
MTO3ULIUH.

[IpaBoBast mo3uLIKs B IPABOTBOPYECKOM POLIEC-
ce, a TOYHEE, €€ COACPKAHHUE HAIPSIMYIO 3aBHUCSIT
OT HallpaBJICHUH, SBJISIFOIIMXCS TPUOPUTETHBIMU B
cdepe mpaBoBoOii MONMUTHKH rocynapcTea. Hampumep,
Ha CEro/iHsI OIHMM U3 OCHOBHBIX HANPABJIEHUH poc-
CHIICKOW TpaBOBOW IMOIUTHKHU sBIsieTcst O0ppOa C
AJIKOTOIM3MOM M KypEHHEM, YTO OIpENeIseT U Ha-
[IpaBJICHUE PA3BUTHS ACHCTBYIOLIEIO 3aKOHO1aTEIIb-
CTBa Y IIPAaBOBBIX ITO3ULIUI B HEM.

CoOOTBETCTBEHHO, AaHHBIE CTPYKTYpPHBIE 3Jie-
MEHTHI B IIESIX 00Opa3oBaHHs MPAaBOBOW MO3WUIIUU
JOJKHBI BEICTPaUBAaThCS B ONPEACIIEHHYIO JIOrHY€EC-
KyI0 LIeNIOUKy. JIoruka oka3pIBaeT BIUSHUE HE TOJIb-
KO Ha IIOCTPOEHUE BHYTPEHHEH CTPYKTYpHI IIPABO-
BOW TIO3UIIMH, HO M Ha dTarbl ee POPMUPOBAHUS U
KOHEUHbIN pe3ynbrar. [IpaBuio Joruueckoi He3aBu-
CUMOCTH IIpEAMETA MIPABOBOM MO3ULIUH €CTh YCJIO-
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BHE €€ IOCIIeI0BATENFHOCTH U 0e30IH00YHOCTH .
TpeboBaHue TOTHYECKOM CBS3H MIPENIIONAraeT 3aBy-
CHUMOCTh MEXKTy 2JIEMEHTaMU [IPaBOBOM ITO3UTINH, UX
cliefioBaHue OAHOro U3 Apyroro. Ctaguu GopMHUpo-
BaHWS [TPABOBOU TO3HITNH, UCXOJIS U3 3aKOHOB JIOTH-
K¥, JOJDKHBI BBITEKATh OJHA M3 JIPYrO, MpaBoBas
TTO3UIIHS JOJDKHA OTBEYaTh HMEHHO Ha BO3HUKIIIHI
OPUINYECKUH BOIIPOC, TIPU €€ U3IIOKECHUH JTOKHO
HCKITIOUAThCA JTBOSIKOEC TIOHMMaHue. B mpoTuBHOM
cllydae cofiepKaHue MPaBoOBOM ITO3UIUH OYIyT CTpa-
JaTh MMPOTHBOPCUHBOCTHIO U HEOMPEIEICHHOCTBIO.
Jpyrumu ciioBamu, B COAEPKAHUU PABOBOU MTO3H-
LMK HE JO/DKHO OBITh CYXKACHUMH, HE COCTOSIIUX B
JIOTHYECKOU CBSI3U C MPEAMETOM MBICTH?,

Jloruka obGecneunBaeT MOCIEAOBATEIbHBIM
CMBICJIOBOM CTpO TPaBOBOM MO3UIIUH, PALIMOHAJIH-
3UPYET €ro CTPYKTYPY U CIIOCOOCTBYET €r0 CTaOMIIb-
Homy, 3 dexruBHOMY pyHKIIMOHUpOBaHUIO. Hcxoms
13 JIOTHYECKON COCTABIISIONICH OPMUPOBAHUS ITpa-
BOBOM MO3UIIUHU JITOPUTM JOKEH ObITh IPUMEPHO
CIIETYTOIIIHM:

1. ITocTanoBKa mpo0IeMbI (FOPUAUYESCKOrO BOII-
poca).

2. [lornManme TOro, KaK OJDKHA dTa MpooIie-
Ma perraThes.

3. [Touck myTeit pemeHus IPUINIECKOTO BOTI-
poca.

4. CoznaHuie IpaBOBOM TIO3UITHH.

[anee cimemyer oOpaTUTHCS K €II€ OJHOMY
(dakTOpy, BIUSIONIEMY Ha COJEp)KaHUE MPaBOBOU
MO3UIUHU, - 3TO UHTEPEC CyObEKTa HOPHUINYCCKOTO
mporiecca.

OO1Ien3BECTHO, YTO KIMCHHO MHTEPEC SIBIISCT-
s IBMKYIIECH CHIION IEATENIbHOCTH CYOBEKTOB IIpa-
Ba. Ciemyer JIuIllb UMETh B BUJIY, UTO CaMO MPABO -
00BEKTHBHOE U CYOBEKTUBHOE, B TOM YHCIIC U Ipa-
BOBas MO3UIIUS, - HE SIBIISETCS HHTEPECOM.

WHTepec, Kak v ipaBoOBast MO3UITNS, TUHAMHIYECH,
paBo, 0COOCHHO 00BEKTUBHOE, CTaTH4YHO. Bo MHO-
T'UX cllydasx (opMupoBaHHE TOH MM UHOM MpaBo-
BOH MO3MIIMK €CTh peann3aliis HHTepeca CyObeKTa
IOpUanYecKoro mporecca. [Ipu 3ToM B 3aBUCHMOC-
TH OT BHJIa CyObEKTa FOPHIMUECKOr0 MPOIIecca MOXK-
HO TOBOPHUTH O JIMYHOM U KOJIJISKTHBHOM HHTEpECE.
JIMYHBIN MHTEpPEC MOXXET HE UMETh COLIMAJIbHOIO
3HAYCHHS, U TOTJIa OH HUKAK HE OTPaKEH B CYOheK-
TUBHOM TipaBe. Ho TUYHBIN MHTEpEC MOKET UMETh
U OYEHb YaCTO UMEET COlMalIbHOE 3HaUeHue. Takoi
HMHTEPEC OTPAXKAETCS U 3aKPEILIICTCs B CyOhEKTHB-
HOM IIpaBe, Ha HETO OHO OIUPAETCs, U OH SIBIISETCS
CTHUMYJIOM CBOOOTHOTO JCHCTBHS YIPaBOMOYECHHO-

ro suua’. FOpuauuecku 3aKperisiFoTes JIUIIb Hau-
Oornee 3HAUMMBIC HHTEpECHl. BakHO MOHUMATh, Y4TO
WHTEPECHI CITYKaT MOOYAUTETLHBIMEI CTUMYJIAMH JIe-
ATENBHOCTH CYOBEKTOB TIpaBa.

OnHol 13 32724 IOpUIMYECKON HAYKH SIBIISICTCS
BBISICHEHHUE, HACKOJIBKO CHCTEMa CyObEKTHBHBIX TIPaB
(ropuaMYecKuX O0SI3aHHOCTEH ) MOIHO OTpakaeT U
3aKperisieT peaJibHO CYIIECTBYIONINE HHTEPECHI
rpakjaaH (opraHu3anuii, yIpexaeHnil) u Kakue u3
3THX MHTEPECOB TPEOYIOT AOMOTHUTEEHOTO FOPH/TH-
YEeCKOro MpU3HaHUSI.

Takum 00pazoM, K 4UCITy HEOOXOIMUMBIX TIpel-
MOCBLIOK, 0€3 KOTOPBIX HENb3sl CHOPMUPOBATH ITpa-
BOBYIO [TO3HIINIO, T.€. OCYIIECTBHTH IPE0Opa3oBaHme
WHTEepeca JTMYHOCTH, a TOYHEee, e¢ MPUTA3AHUMA, B
CyOBEKTHBHOE MTPAaBO, MO)KHO OTHECTH: IIpHOOpeTe-
HUE UHTEPECOM JIMIHOCTH COLIMATBHON 3HAUUMOCTH,
€ro COOTHOCHMOCTH C OOIIECTBEHHBIM HMHTEPECOM,
BO3MO)KHOCTH 00CCIICUEHHUST TAKOTO UHTEpeca IOpH-
JTUYECKUMHU 00SI3aHHOCTAMHU MHBIX YJ4aCTHHUKOB 00-
IIECTBEHHBIX OTHOIIICHUH.

HuTepec cy0bekTa TONKAET ero K popMHpOBa-
HUIO MPaBOBO# MO3UIINH M HCIIOIB30BAHUIO €€, OH JKe
MPUBOJIT K OTIpe/ICIICHHBIM MPABOBBIM U I0pUANYEC-
KU 3HAYUMBIM PE3ylibTaTaM B paMKaX IOPHIHYECKO-
ro mportiecca. “Yemosek, 00Jaar0NMi CBOUMH HH-
TepecaMu U MpaBaMHU, SBISCTCS JIMYHOCTBIO M BBIC-
TyIAeT He 3JIEMEHTapHBIM HOCHTEIIEM, & TEPBUYHBIM
ux cyobekrom™, - mucan H.A. I1laiikeHOB.

XapaKTepHbIM NpUMeEp BIMSHUSA HUHTEpPECA
cyObeKTa FpUAHYECKOro mpolecca Ha GopmupoBa-
HUE IIPAaBOBOM MO3HUITUH - 3TO JIOOOHM3M B ITPaBOTBOP-
YeckoM mporiecce. [Ipu 3ToM oueBHIHO Ha IpuMepe
MPaBOTBOPYECKOTO MPOIIECcCa, YTO B OCHOBY KaKJI0-
r0 HOPMaTHBHOTO MPAaBOBOTO aKTa JIOJKHA OBITh
3aJI0KeHa [TPaBOBast MTO3UIIHSL, BBIPAXKAIOIIAS Ty O Y-
HBI UHTEPEC.

Takxum oOpazom, ro0ast MpaBoBasi MO3UIUS BHE
3aBHCHMOCTH OT €€ BHUJla BBIpaXKaeT HHTEpec
CyOBbeKTa WU TPYNIIBl CyOBEKTOB IOPHAMYECKOTO
nporiecca (YaCTHBIA WU TyOJTHYHBIN ).

3. OmpeneneHue MPUEMOB, CIIOCOOOB, CPEICTB
BBIpa)KEHHUS ITPABOBOI TIO3UIIHH, T.€. UCTIOIH30BAHHE
CPENCTB IOPUANYECKON TEXHUKH.

HOpunudeckasi TeXHHKa - 3TO COBOKYIMHOCTB
CPEIICTB ¥ IPUEMOB, HCIIOIB3YEMbIX B COOTBETCTBUU
C MIPUHSTHIMU TIPAaBUIIAMH MTPH BBIPA0OTKE U CHUCTE-
MaTH3alUU MPABOBBIX (HOPMATHBHBIX) aKTOB JJIS
obecriedeHus] X COBEPIICHCTBA.

HemnocpencTBeHHO ke 1opHaMYecKas TEXHUKA
KacaeTcs, IJIaBHBIM 00pa30M, BHEIIIHEH (OpPMBI ITpa-
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BOBOU TIO3UIIMH, MPOSBISISICH KAK B COOCTBEHHOM
CHELMATIbHO-FOPUINYECKOM COJCPKAHUU aAKTa, TAaK
U BO BHEIIHEM CIIOBECHO-IOKYMEHTAJIbHOM H3JI0XKE-
HHH BBIPAKEHHOW B HEM BOJIH.

I'maBHOE 3akirodaercs B TOM, YTO, BbIpa)as
0COOCHHOCTH CTPYKTYPBI IPABOBOM TIO3UIIUH, CPE/I-
CTBa IOPUINYECKON TEXHUKHU SIBISIOTCS KAK pa3 TEM
HEMaTepHAIbHBIM UHCTPYMEHTOM, IPY ITOMOILH KO-
TOPOTO Ha OCHOBE HajIeXkalle oTpaboTaHHBIX Ha-
YUYHBIX JAHHBIX BO3MOXKHO ()OPMHPOBaHHE PABOBON
no3uuu. OpraHu3aluOHHO-TEXHUYECKHE BOITPOCHI
(hopMHpOBaHUS TPABOBOH MO3HIIMK MOYKHO OXapakK-
TEPU30BaTh B KAYECTBE FOPUIUKO-TEXHUYECKOU CTO-
POHBI ITPAaBOBOI'0 PETYJIIMPOBAHHUS.

Jis hopMHUPOBAHUS IPABOBOM MO3UIIUH MOTI'YT
HCIIONIb30BAThCS CIIEAYIOLIME IPUEMBI FOPUANYECKON
TEXHHKH.

AOGcTpakTHBIN (0000IIAIONINIT ) - 3TO TAKOH TpH-
eM (popMyTUpOBaHUS FOPUANIECKAX HOPM, TIPH KO-
TOpOM (haKTHUYECKUE JaHHBIE OXBATBIBAOTCS 0000-
miaroied HopMyITHPOBKOH, T.€. POIOBBIMH MPH3HA-
KaMH.

dopmupoBaHue MPaBOBO MO3UIHN Yepe3 a0CT-
PAaKTHBINA MpUEM IOPUINUYECKON TEXHUKH BEIET K
(hOpMHPOBAHHUIO HEYCTONYMBBIX ITPABOBBIX MTO3ULIHIA,
CO3JAI0LIMX BO3MOXKHOCTh UX OCIIAPUBAHUS U HENIPU-
HATHSL.

BwMmecre ¢ Tem, abCTpakTHBIN nprHeM (HOPMHPO-
BaHUS MTPABOBBIX MO3UIIUNA B ONPEICTICHHON CTENEHU
COOTBETCTBYET PUHLIUILY TUCIIO3UTUBHOCTH, UMEIOLLIE-
My Ba)KHOE 3HaYECHUE JUIsl FOPUINUECKOrO IIPOoLecca.

Kasyucrtuueckuii - 3To Takou npuemM GpopMyJiu-
pOBaHHS MPABOBOH MO3HIINH, KOTJIA YKa3aHbI (DaKTH-
YecKHe IaHHbIe (MHMBUYalbHbIE (PaKThI) U OTCTYII-
JIEHWE OT HUX HEBO3MOXXHO, HANpPUMeEp, CyObEKTHI,
YIIOTHOMOYEeHHBIE ()OPMUPOBATH IPABOTBOPUECKYIO
MIPaBOBYIO MTO3UIIMIO, YETKO Mpornucanbl B Konctuty-
uu PO (T.e. 910 NMIa, obnajarone MpaBoM He-
MOCPEICTBEHHONW 3aKOHONATENbHON MHUIIMATUBEI).
XapaKTepHbIM TPUMEPOM Ka3yHCTHIECKOTo hopMHU-
pPOBaHU PABOBBIX [TO3ULIUI SIBISIETCS COCTaBICHUE
HCKOBOTO 3a51BJICHUS 10 KOHKPETHOMY FOPUANYECKO-
MY BOIIPOCY.

Crenyer OTMETUTB, YTO MPHEMbI (POpMUpPOBa-
HHSI IPABOBBIX IMO3HIUI 3aBUCAT MPEXKIE BCETO OT
BHUJa CaMOM MPaBOBOI MO3ULIMHU U BUJA IOpUIHYEC-
KOTO TIpoliecca, B KOTOPOM OHa (POPMUPYETCH.

AOCTpaKTHBIHN prueM (HOPMUPOBAHUS TIPABOBOH
MO3UIIMKA COOTBETCTBYET OoJiee BHICOKOMY YPOBHIO
MPaBOBOW KYJIBTYPHI, OH ITO3BOJISIET B KPATKUX (op-
MYJIHPOBKAaX OXBaTHTh Bce (aKThl JAHHOTO Poja.

OnHako He Bce (DaKTUYCCKHE JTAaHHBIE MOTYT OBITh
BO BCEX ClIydasx M3JIOKEHBI B 0000IIaromux ¢op-
MYJIHPOBKAX; HHOTIA HEOOXOIMMO ITPSIMO M KOHKPETHO
yKa3aTh Ha HHMBHIyaIbHbIC 00CTOSTENLCTBA, (paK-
TbI, KOHKPETHBIX JIUII, T.€. UCTIONB30BaTh Ka3ynCTH-
YECKUU MTPUEM.

B cBs3UM ¢ U3OKEHHBIM MOXKHO CZElaTh BbI-
BOJI, UTO aOCTpaKTHBIN prueM (GpopMUpOBaHHS MTpa-
BOBOW MO3UIIUHU B OONbBIIEH CTEIICHH COOTBETCTBYET
(hOpMHPOBAHUIO ITPABOBBIX TTO3UIIUIA B TPABOTBOPUEC-
KOM U ITPaBOTOIKOBATEIEHOM IOPUINYIECKOM TIpOIIec-
cax.

Kasyuctuyeckuit npuem GpopMUpOBaHHS IIpa-
BOBOI1 MO3MIINH XapaKTepeH AJIs MpaBopeann3aln-
OHHOTO Tpollecca, TaK KaK HeoOXOANMOCTh TaKo-
BOI1 B HEM 00yCIIOBIIeHa BOSHHKHOBEHHEM KOHKPET-
HOTO IOPUANYECKOTO BOIIPOCA MU CUTYAIlUU C HC-
XOJHBIMH JAaHHBIMH U WHIUBUIYaTbHBIMH TPHU3HA-
KaMH.

Takum 00pazom, HCIOIB30BAHUE CPEICTB FOPH-
JIYECKOM TEXHUKHU HAIPaBJIeHO Ha TOCTHKEHHE KOH-
KPETHOM el - POpMUPOBAHUSI TIPABOBBIX TIO3UIINH,
1enecoodpa3HbIX 1o popMe, U COBEPILICHHBIX, Kaye-
CTBEHHBIX IO CTPYKTYpE T€X WM HMHBIX MPaBOBBIX
YCTAaHOBOK KaK OCHOBBI 3()()eKTUBHOTO MPABOBOTO
PETYIIMPOBaHMS ONPENENICHHBIX O0IIECTBEHHBIX OT-
HoeHu . TeXHUKO-FopUINYeCKU HHCTPYMEHTApU I
yiIydIIaeT Kad4ecTBO U JIOJDKHBIM 00pa3oM MOBBIIIA-
€T COIMaNIbHYI0 3HAYUMOCTh TPUHUMAEMBIX U (pyH-
KIIMOHUPYIOITHX IIPABOBBIX MIO3UITHI BO BCEM WX MHO-
roo0pasuu.

4. BOo3HUKHOBEHHE MPABOBOTO PE3yabTaTa B
BUJIE PABOBOM MO3UIIHH, OOJICYCHHON B COOTBETCTBY-
IONIYIO MPOIecCyalbHYI0 (POPMY, B 3aBHCUMOCTH OT
BHJIa IOPUAWYECKOTO MPOIecca M BHUJIA MPABOBBIX
TIO3ULINAMN.

A.A. TlaBnymmHa oTMedaer GopMalbHBIA Xa-
pakTep npaBoOBOH KaTeropuu NpoleccyanbHoi hop-
MBI: ““...€CIIH MPOIECCYaIbHOM (POPMOH MbI MOYKEM
Ha3BaTh MHOTHE - Pa3HBIE M0 CONEPKAHUIO COCTAB-
TS0 E TIpoliecca, TO TP KOHKPETHU3aluy ee oopa-
3yercs coliepKaTenbHas - HHIAUBUIyalIbHas Xapak-
TepUCTHKa Tporecca’™.

[Tox mporteccyanbHOM (GOPMOIA ClIeyeT TOHUMATh
COBOKYITHOCTB OJJTHOPOIHBIX MPOIIECCYaTBLHBIX TPEOO-
BaHUMU, NPEABIBISEMBIX K JEHCTBUSAM YYaCTHUKOB
Tpoliecca U HaIpaBJICHHBIX Ha TOCTHKEHHE OIpee-
JICHHOrO MaTepHaIbHO-IIPABOBOrO pe3yibrara’.

[Tonaraem, 4to 1o MpoleccyaibHOU (HOpMOit
MIPaBOBOH MO3UIIUHU CIEAYET TOHUMATh OIpe/eieH-
HBI CITOCO0 BhIpaXKEHUS IIPABOBOM ITO3UIIMH, JOITYC-



FOpuouueckuii npoyecc

TUMBIA B TOM WJIM WHOM BHUJE FOPUANIECKOTO IMPO-
ecca.

[IpaBoBBIC MO3UIIMK UMEIOT pas3Hble GOPMBI
BBIPAXKEHHUSI 1 OCOOCHHOCTH B 3aBUCHMOCTH OT BHJIA
opuIuieckoro nporecca. [Ipu 3ToM 1enpr0 obna-
YeHHA [TPaBOBOM MO3UIIMHU B OIIPEIeTICHHYIO IIPOLIec-
cyanbHYI0 (hopMYy SIBIISIETCS TIPAaBOBOE YPETYJAUPOBa-
Hue GakTHyeckoro oTHomeHus. [IpaBoBoii mo3unun
BHE MpOoIecCyatbHOM (OPMBI CYIIECTBOBATh HE MO-
KeT.

Ha ceropnust M0OXHO TOBOPUTH O CIEAYIOLINX
croco0ax BeIpaKEHUS TPABOBOW TO3UIIUU: YCTHOM,
MOBEJICHYECKOM U TTUCHBMEHHOM.

O Takoit BO3MOXXHOCTH CBHJIETEIHCTBYET HE
TOJIBKO TEOpEeTUYecKas pa3paboTKa MPOoOIeMaTHKH
YCTHOTO M TTUCBMEHHOTO CIIOCO00B (MPUHITUIIOB) B
OTJIETIbHBIX BHIAX FOPUCIUKIIMOHHOTO IOPUIYECKO-
o IIpoIiecca, HO ¥ JeUCTBYIOIIee 3aKOHOATENbCTRO.

Crioco0 BeIpaskeHHS TPABOBOM MTO3UIIH MOKET
OBITh KaK CTPOTO PeriaMeHTHPOBaH JICHCTBYIOIINM
3aKOHOAATENICTBOM, TaK U OCTaBJeH Ha yCMOTpe-
HUE CyOBbEKTOB IopHaAnYecKoro mporecca. [Ipu aTom

C1I0c00 BBIpAKEHHUsI TPABOBOM ITO3UIINH HE TIPUBSI3aH
K KOHKPETHOMY BUy IIPABOBOM NO3ULIUK WA BUIY
IOPUANYECKOrO IpoLecca.
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