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Poccuiickoe rocynapcTBo HaXOAUTCA B CUTYya-
UK, TPeOYIOIICH HOBOTO YPOBHS OCMBICTICHUS TIOTTH-
THUKO-TIPABOBBIX SIBICHHUH B IENISIX BBIPAOOTKH Ipa-
BOBOH JIOKTPHHBI, KOTOpasi OTBeYasia Obl peasidsM
MIPaBOBOT'O Pa3BUTHUS B MHPE.

Oco0yto aKTyaIbHOCTh IPUOOPETaET BOIPOC O Mpa-
BOBOM PEryJIMPOBAHUH IOPHIMIECKOrO TIpoLiecca U Ipa-
BOBBIX IIO3UIINIA B HEM, ITOCKOIIBKY BEIPAOOTKA JOKTPHUHBI
TPABOBOIO TOCYIapCTBA, BHEAPEHHUE €€ B KU3Hb ITPOKC-
XOIIIT IMEHHO B paMKax FOPHINYECKOTO MPoLIecca.

B naHHOI cBA3M mosiaraeM HEOOXOIMMBIM OIl-
penenuTh MOHATHE, COoAepKaHue, TPU3HAKH I0PHIU-
YeCKOro Ipolecca Kak OAHOW M3 0a30BBIX KaTero-
pHii TeopHU TIpaBa BOOOIIE U MTPABOBOTO PETYIUPO-
BaHMS B yacTHOCTH. [Ipu 3TOM crexyer aGeparupo-
BaThCS OT paHee MPEeACTARICHHBIX KOHIEMIINHA I0pH-
JYECKOro MpoIiecca M ero BUJIOB.

[lonsTHE FOpPUANYECKOrO Mpolecca HEoTACTH-
MO OT TIpaBa, UMEHHO Yepe3 MPaBo HJET MO3HAHUE
KaK IOpUIMYECKOro Mpolecca U ero CyluHoCTH B 1ie-
JIOM, TaK M MPaBOBBIX MPOLEAYP, SUISIOMIUXCS €ro
OCHOBOI1.

Hecmorps Ha TO, yTO NIOHATHE IIpaBa B HAyKe Te-
OpHH TOCYAapCTBa U IIpaBa YCTOSIOCH, TIOJT BIHSHUEM
TIOTUTHYECKUX,, COLIMATTBHBIX,, JKOHOMHUYUECKHX SIBIICHHUI
JTAHHOE TIOHATHUE U TIPEICTaBICHHE O HEM MU3MEHSIOT-
Csl, B CBSI3U C YeM MOAUGDHUINPYETCS U TIOHSATHE FOpH-
JIMYECKOTO TIpoIiecca.

YMecTHO TipuBecTH BbickasbiBaHue [.B. Manb-
neBa: “FOpuandeckas MbICIb, CyIIs TI0 BCeMy, oOpeue-
Ha Ha OECKOHEUHBII TIOUCK OTPEIICIICHHS TTPABa, ITO0YXK-
naeMas K 3TOMy IIPaKTHYECKON He0OXOAUMOCTHIO TTO-
CTPOUTPH IPABOIOPSIOK Ha (yHAAMEHTE Kak MOXKHO
Ooriee HAJIOKHBIX, YETKUX 1 TIOJTHBIX 3HAHUH O €ro CYII-
HOCTH, MPEAMETE MPABOBOTO PErYIUPOBAHUS .

Ha cerommsiiizeit qeHb ¢(hOpMUPOBATIOCH OTPOM-
HOE KOJIMYECTBO KOHLIENIIUI TOHMMaHus Iipasa. [Ipex-
JIe BCEro, 3TO CBSI3aHO C TEM, YTO MPaBO - MHOTOTPaH-

HOE, MHOT'OYpOBHEBOE siBJIEHUE. B Kax10l KOHLIEN MU
OTpa)kaeTcs JIMIIb ONpe/ielieHHast TpaHb MpaBa.

[Tonaraem, 4To, 3aHMMAsICh HCCIEIOBAaHHEM
KaKoH-T00 FOPUANIECKOH TPOOIEMBbI, TaK HITH NHA-
Ye CBSA3aHHOM C OIpeaesieHneM MOHATHS MpaBa, He
HY)KHO CTapaThCsl OXBaTUTh BCE €r0 TpaHu, a HeoO-
XOIMMO PAaCCMOTPETh JUIIL T, KOTOpbIe OyayT
UMETh HEMOCPEACTBEHHOE 3HAUECHHE MPU U3YUCHUU
TOW WIJIA WHOH TIPOOJIEMATHKH.

[Ipu nccnenoBaHUM KaTErOpUHU “IOPUANYECKHI
npoirecc” cleAyeT OCTAHOBUTHCS HA HOPMATHBHOM
YPOBHE U3yueHus IpaBa. B 3Tol cBs31 yMECTHO IpU-
Bectu BeickaspiBanue E.H. TpyGernkoro: “IIpaBo
CIIeZlyeT paccMaTpUBaTh KaK COBOKYIHOCTb HOPM,
MPEIOCTABISAIONINX, HO BMECTE C TEM OrpaHHYHBa-
IOIIUX CBOOOMY JIHIla, U 2) KaK CBOOOY, IPEIOCTaB-
JICHHYIO M OTPaHHYCHHYIO HOpMaMu™2,

Hcxonst U3 BBINIEHU3IIOKEHHOTO, MOMBITACMCS
OIIpeNIeNIUTh, YTO €CTh IOPUINUECKUH MpoLiecc.

Crnenyer OTMETHUTH, YTO 3a TIOCJIEAHUE MSTh JIET
K IOpUIYECKOMY MPOIIECCy 3HAYUTETEHO BO3POC UH-
Tepec, OSIBUIIOCh MHOTO HAYYHBIX paOoT, TOCBSIICH-
HBIX U3y4YEHHUIO KaTeropuH ““TopuaMYecKuii mporecc”.

B mmckyccuu o IOHSITUH M COJIEPIKaHUH FOPUJIU-
YECKOro Tmporiecca (MpoIeccyaabHOro Mpasa) Cuu-
TaeM HEOOXOIMMBIM OCBETUTH BOIIPOC O COOTHOIIIE-
HUU TaKUX MOHIATUH, KaK “IOpUANYECKUH ITporiecc” U
“ropuamdeckas JesITeIbHOCTD .

He ocmapuBast paktT caMOCTOSITENBHOCTH TIpa-
BOBBIX KaTeropui “ropuandeckuii mporecc” U “ropu-
IudecKast AesITeTbHOCTh , MOKHO MPUUTH B BBIBO-
Iy, YTO B pe3yabTaTe AESTEIbHOCTH U BO3HHUKAET
TMpoIlecC, IOpUINYEcKast IeTeIbHOCTh - 3TO OCHO-
Ba, MPEIOCHITKA FOPHUANYECKOTO MPOoIecca, HMEHHO
B paMKax IOpUANYECKOHN AeSITENTbHOCTH POXKAAIOTCA
MPABOBBIC HHCTUTYTHI, SBIISIOIINECS COCTABIISIFOIIEH
FOPUANYECKOTO IIpoIiecca, B Ka9eCcTBE IpUMepa MOX-
HO MTPUBECTH PABOBBIE ITO3HIIHH.
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Takum 00pazoMm, FOpUIANIecKast IeITeTBHOCTD CITy-
YKHUT OCHOBOH ITPABOBBIX MPOIIETYP FOPUIITIECKOTO MPO-
1iecca, a, B CBOKO 04epelib, IPABOBBIE MPOLIEAYPHI - 3TO
COCTaBJIIOLIAs] FOPUINUECKOTO TPOoLecca.

OnHaKo MCCIEIOBAHUE FOPHIMIECKOTO Tpoliecca
Yepes MPU3MY TONBKO €ro OTTPaHHIEHUS 1 COMTOCTaRIIe-
HUSL C FOPUJIMYECKOH JISITENEHOCTh HENOCTATOYHO.

[Nonaraem, 4To TpU HCCIENOBAaHUH KaTErOPHH
“IOpUINYECKUi Tporiecc’” He0OXOIUMO B CBSI3H C MHO-
TOYPOBHEBOCTHIO M MHOTOTPAHHOCTHIO JIAHHOTO SIBIIC-
HUA OCTAaHOBUTLECA HA €ro IMPHU3HaKax. B cBs131 ¢ aTHM
HGO6XOIH/IMO TONBITATECA BBIACITIUTE OCHOBHBIC ITPHU3HA-
KH{ FOPUANYECKOTO Tporiecca (BHE 3aBUCHMOCTH OT €ro
BHTIA).

1. FOpumudeckuii mporiece - 3TO FopUanIecKas Je-
SATCIIBHOCTD, CBA3aHHAas1 C BOSBHUKHOBCHHUEM, U3MCHCHHU -
eM, TIPEKpaILCHAEM OIPeIeIeHHBIX IPABOBBIX MPOLIEIYD
Y BOHHKHOBEHHEM OIPEEIICHHOTO ITPAaBOBOTO PE3YITh-
Tara, MOCTeNCTBUH sl CyObeKTa MpaBa.

2. FOpuamaeckuii mpoliecc oxBaThIBaeT Bee ce-
PBI B paMKax IIPaBOBOTO TMOJIs FOPUANUECKOM JIeSITENb-
HOCTH, BHE €TI0 paMOK FOPHJIHIECKOr0 TIpoIiecca He Cy-
IIECTBYET.

3. FOpumiaeckuii mporiecc XapaKTepu3yeTcs J0c-
TIKSHHEM OMPEIETICHHOrO TIPaBOBOTO PE3yJIbTara, Orl-
peneneHHbIX MPaBOBBIX MOCIEACTBHM Il CyObeKTa
npaBa.

4. FOpumaecKkoMy TIPOITecCy MPUCYIIA OMPeIeICH-
Hasl IIporieccyaibHasl CTaIMHHOCTD (3aBEpIIIeHNE KaK-
JIOW CTaJIMH XapaKTepH3yercs JIOCTHKEHHEM OIpere-
JICHHOTO TIPABOBOIO PE3yJIbTaTa, BIHSIONIETO Ha Jalb-
HEHITve TeHCTBIS CyObEKTa FOPHIMIECKOTO ITPOIIecca).

5. FOpumiaeckuit mporiecc XapaKkTepu3yeTcs TeM,
YTO FOPHANYIECKAsI ISITENIbHOCTh B PAMKaX €ro Iporie-
Ayp OCHOBaHAa KaK Ha HOPMATHBHBIX ITPABOBLIX AKTaX,
TaK M Ha TPABOBBIX O3UIHSX CyOBEKTOB NpaBa.

6. Kaxxnmast cragust FoOpuaniecKoro mporecca Xa-
paKrepusyercs OIpeneIeHHbIMU IIPABOBBIMU IPOLIEY-
pamu.

PaccMoTpeB npr3HaKK FOPHAMYECKOTO ITporiecca,
royiaraeM, 4To B HauOOJbINEH Mepe BCEM THUM IpH-
3HaKaM COOTBETCTBYET OIpEAeNICHUE, JaHHOe
A.A. TlaenymmHo#: “FOpuaudeckuii mporecc 6oee pe-
aJieH, YeM caMo TPaBo, ITOCKOIIBKY OH U €CTh MPaBo B
JICHCTBUM, NEITCIHLHOCTH, TTIOBSICHIH, TMHAMUKE H T.IT.
B aTOM cMblIciie paBo ecTh CTaTHKa, a IMPOIECC - OHO
e, HO B IMHAMUYECKOM pa3pe3e, pasBUTHH .

Janee, OCHOBBIBAsICH Ha paHee C/IEIIaHHBIX BBIBO-
Jax, 11e1ecoo0pa3Ho 0003HAYNTh BUJIBI FOPUANYECKOTO
nporiecca, T.€. MPOBECTH JIeIEHUE IOPHIMIECKOro Mpo-
1iecca B 3aBUCHMOCTH OT €r0 CBOMCTB, COJICpKaHHs OT-

ACIIbHBIX €I'0 IPOLUEAYP, OTHOIICHHUA K pa3JIMYHbIM 3Ta-
MaM CyIIeCTBOBAHKS IPaBa.

CyliecTByeT OOIIEU3BECTHAs KIaCCH(PUKAIIHS
FOPUANYECKOTO TIPOIIecca, UCXOM U3 KOTOPOU I0pHUau-
YeCcKHi TIPOIIeCC JACNHUTCS Ha TIPAaBOTBOPUYECKHIA U 1pa-
BOPEATN3ALMOHHBIN.

OnHako ¢ JaHHOW KiacCH(DUKAIMEH COrTaCUThCS
HEJTB3sL, TOCKOJIBKY M3 HEe BBITIAIACT IPABOTOIIKOBATE b~
HBIH MPOILIECC, YTO SBIIIETCS B CBOEM POJIE MTPOOETIOM B
TIpoliecce ONpeAeTeHHs TOHTHS “FOPHIMUYECKUi Mpo-
11ecc’” v POTHBOPEIUT PU3HAKAM FOPUAUIECKOTO ITPO-
1iecca, 0003HaYEHHBIM pPaHee, TIOCKOIBKY BCSIKasl FopH-
JIYECKasl IITEIEHOCTH HAXOAUTCS B PaMKax IPaBO-
BOTO TIOJIS FOPUIMYECKOrO poriecca’.

OO00CHOBBIBasI HEOOXOMMMOCTh BKJTFOUCHHSI IPABO-
TOIIKOBATENIBHOIO MpoIiecca Kak 0a30Byl0 YacTh B FOPU-
JIMYECKHUI TIPOLIeCcC, MOKHO MIPUBECTH CIIEAYIOIINE ap-
T'YMEHTBL

I.®@. HeprneHeBud nHcat, 9To “CylHOCTH MPOIIeC-
ca TONKOBAHHMSI 3aKITIOYAETCS B YSICHEHUH CONCPIKaHHUs
HOpM TIpaBa, T.e. COBOKYITHOCTH ITPUEMOB, HAIPaBJICH-
HBIX K PacKpBITHIO TeX MPEICTABICHUH, KOTOPhIE CO-
CAVHAI COSJlaBIHI/Iﬁ HOpMY C BHCIITHUMHU 3aKOHaAMU BbI-
PaXEHHUSMHU CBOCH MBICITH H BOJIH ™.

TonmkoBaHUE FOPUINYECKON HOPMBI TIPENICTABIISIET
co00i1 11eMT0CTHBIH Tpotiecc. B 3aBucuMocTH 0T camoro
00beKTa TONKOBAHYS JICITETLHOCTD 110 MHTEPIPETaIlHN
BKJIIOYAET B ce0sl paziniHbIC TOIPOIECCHI.

Takum 00Opa3oM, MPaBOTONKOBATENBHBII TPOLIECC
HE BIIUCHIBAETCS HU B IPABOTBOPUECKHUI, HU B ITPaBOpE-
AITM3AIMOHHBINA TIPOIIecC, T.€. MPABOTONKOBATEIBHBIN
IIpoUECC ABJIACTCA CaMOCTOATECIIbHBIM BHUAOM FOpUIN-
YeCKOTO ITpoIiecca ¢ MPUCYIITIMH TOIBKO eMY TPaBOBbI-
MM IIPOLIEyPaMH U BUIAMH.

FOpunudeckuii mporece - 370 MHOTOrpaHHas, 710
KOHIIA HE U3y4YeHHAs! IPaBOBasi KaTErOpHsl, NCCIea0Ba-
HUE KOTOPOH MMEET KaK TEOPETUUECKOE, TaK M IMPAKTH-
YecKoe 3HaYEHHE.
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